






















IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA

Alexandria Division

COALITION FOR CREDIT UNION )
CHARTER OPTIONS, )

)
Plaintiff, ) CIVIL ACTION NO. 1:07-cv-667

) (CMH/TRJ)
)

v. )
)

NATIONAL CREDIT UNION )
ADMINISTRATION, )

)
Defendant. )

                                                                        )

DEFENDANT'S MOTION TO DISMISS

Defendant National Credit Union Administration moves this Honorable Court pursuant to

Federal Rule of Civil Procedure 12(b)(1) for an Order dismissing plaintiff's complaint on the

grounds that (1) plaintiff's challenge to the validity of the prior versions of the regulations is

moot, and (2) plaintiff lacks standing to challenge any of the regulation, including the most

recent version of the conversion regulations.  

Respectfully submitted,

PETER D. KEISLER
Assistant Attorney General

CHUCK ROSENBERG
United States Attorney

               /s/                             
LAUREN A. WETZLER
Assistant United States Attorney
2100 Jamieson Avenue
Alexandria, Virginia 22314
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Email: lauren.wetzler@usdoj.gov

 s/Marcia K. Sowles                   
ARTHUR R. GOLDBERG
MARCIA K. SOWLES
Department of Justice
Civil Division
Federal Programs Branch
P.O. Box 883
Washington, DC  20530
Tel: (202) 514-4960
Fax: (202) 514-8470
Email: marcia.sowles@usdoj.gov

Attorneys for Defendant
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Dennis M. Hart 
1301 Pennsylvania Ave, NW 
Suite 500 
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__/s/_______________________                           
Lauren A. Wetzler
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA

Alexandria Division

COALITION FOR CREDIT UNION )
CHARTER OPTIONS, )

)
Plaintiff, ) CIVIL ACTION NO. 1:07-cv-667

) (CMH/TRJ)
)

v. )
)

NATIONAL CREDIT UNION )
ADMINISTRATION, )

)
Defendant. )

                                                                        )

MEMORANDUM IN SUPPORT OF MOTION TO DISMISS

INTRODUCTION

The National Credit Union Administration ("NCUA") is charged with the authority to

oversee and regulate federally-chartered and federally-insured, state-chartered credit unions. 

This authority includes the administration of the conversion process when a federally-insured

credit union wishes to convert to a mutual savings bank.  12 U.S.C. § 1785(b)(2)(G)(ii). 

Pursuant to that authority, the NCUA has issued regulations designed to ensure that the members

of a credit union have sufficient information prior to voting on whether to approve the proposed

conversion.  12 C.F.R. Part 708a.

In this action, plaintiff Coalition for Credit Union Charter Options ("CCUCO")

challenges the current  regulations, which were issued in 2006, as well as the two prior versions

of the regulations issued in 2004 and 2005.  CCUCO claims that the regulations (1) violate 12

U.S.C. § 1785(b)(2)(G)(i), which requires that the rules be "consistent with rules promulgated by
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 The above-quoted language is taken from plaintiff's Complaint dated July 11, 2007,1

which was filed with the Court.  Curiously, the version of the Complaint that was served on the
United States Attorney’s Office is dated July 10, 2007 and contains different language in
paragraph 5.  The typed language of the served Complaint stated that CCUCO’s "membership is
composed of current and former federally-insured credit unions that seek to preserve charter
choice for credit unions under reasonable rules and at a reasonable cost."  Complaint dated
7/10/07, ¶ 5 (attached as Exhibit A) (emphasis added).  Some of this typed language is crossed
out by hand and is amended by hand to state CCUCO's "membership includes current federally-
insured credit unions that seek to preserve charter choice for credit unions under reasonable rules
and at a reasonable cost."  Id. (emphasis added).  The formulations of CCUCO’s membership in
the served Complaint appear to be more consistent with other public statements made by
CCUCO than the formulation used in the Complaint filed with this Court.  See Statement of Lee
Bettis, Executive Director of CCUCO, Hearing before the House Committee on Financial
Institutions and Consumer Credit (May 11, 2006) (attached as Exhibit B).  For purposes of this
motion, however, the Court need not resolve the factual question of who actually comprises
CCUCO’s membership. 

2

other financial regulators" and are "no more or less restrictive than that applicable to charter

conversions of other financial institutions;" (2) are arbitrary and capricious; and (3) infringe on

the authority of another regulator, the Office of Thrift Supervision.  

These claims should be dismissed under Fed. R. Civ. P. 12(b)(1) for lack of jurisdiction. 

First, CCUCO's challenge to the validity of the prior versions of the regulations is moot.  The

current regulations substantially amended and superseded the prior regulations.  Accordingly, any

claims that CCUCO has with respect to the prior versions of the regulations no longer present a

live case or controversy.  Second, CCUCO lacks standing to challenge any of the regulations,

including the most recent version.  While CCUCO alleges that "its membership consists of

federally-insured credit unions that seek to preserve charter choice for credit unions under

reasonable rules at a reasonable cost," Complaint, ¶ 5,  it has not alleged that any of its members1

have any immediate plans to convert to a mutual savings bank.   Moreover, even if it could show

that one of its members had an imminent plan to convert to a mutual savings bank, CCUCO still
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has not made the prerequisite showing of injury.  While CCUCO alleges that the challenged

regulations "have made charter conversions more expensive to undertake and more difficult to

complete" (Complaint, ¶ 21), it has not alleged any facts purporting to demonstrate this injury. 

Nor has it linked this alleged injury to any particular regulation.  Thus, it has not made the

prerequisite showing that any of its members will suffer any imminent injury as a result of the

regulations. 

Accordingly, this Court should dismiss CCUCO's complaint for lack of jurisdiction.    

STATUTORY AND REGULATORY BACKGROUND

A. The Federal Credit Union Act

In 1934, Congress enacted the Federal Credit Union Act ("FCUA"), 12 U.S.C. §§ 1751, et

seq., which authorized the chartering and incorporation of federal credit unions.  NCUA v. First

National Bank & Trust Co., 522 U.S. 479, 483 (1998).  Credit unions – whether federally or

state-chartered – are nonprofit cooperative associations or corporations organized for the purpose

of promoting thrift among their members and providing a source of credit for productive

purposes.  12 U.S.C. § 1752(1) & (6); American Bankers Association v. NCUA, 271 F.3d 262,

264 (D.C. Cir. 2001).  Credit unions are member-owned with elected, volunteer Boards of

Directors that are charged with managing the credit union.  12 U.S.C. § 1761.

The FCUA established the NCUA as an independent agency within the executive branch

of the federal government.  12 U.S.C. § 1752a(a).  The NCUA is under the management of the

NCUA Board, which oversees the agency.  Id.  The agency operates on a decentralized basis

through five regional offices located across the country.  A Regional Director, who reports to the

Board, manages each regional office.   12 C.F.R. § 790.2(a). 
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 The Credit Union Membership Access Act ("CUMAA"), enacted into law on August 7,2

1998, amended the provisions of the FCUA concerning, inter alia, the conversion of insured
credit unions to mutual savings banks.  Pub. L. No. 105-21, § 202, 112 Stat. 913. 

 The Federal Deposit Insurance Act defines a mutual savings bank as "a bank without3

capital stock transacting a savings bank business, the net earnings of which inure wholly to the
benefit of its depositors after payment of obligations for any advances by its organizers."  12
U.S.C. § 1813(f). 

4

The NCUA may insure the accounts of state-chartered credit unions that apply and

qualify for insurance coverage under the statute.  12 U.S.C. § 1781.  The NCUA possesses broad

authority to oversee the operations of these federally-insured, state chartered credit unions.  See

e.g., 12 U.S.C. §§ 1782, 1784-1787.

The FCUA provides that a federally-insured credit union may convert to a mutual savings

bank,  as that term is defined by the Federal Deposit Insurance Act.   12 U.S.C. § 1785(b)(2)(A). 2 3

In order to facilitate such a conversion, a majority of the directors of the insured credit union

must first approve the conversion and set a date for a vote by the members.  12 U.S.C. 

§ 1785(b)(2)(B).  The insured credit union that proposes to convert to a mutual savings bank

must submit three notices at 30-day intervals to each of its members who is eligible to vote

regarding the intent to convert.  The notices must be sent 90 days, 60 days, and 30 days before

the scheduled member vote on the conversion.  12 U.S.C. § 1785(b)(2)(c).  No director or senior

management official of the insured credit union may receive any economic benefit in connection

with the conversion, other than director fees or other compensation or benefits paid in the

ordinary course of business.  12 U.S.C. § 1785(b)(2)(F).  Approval of a proposal for conversion

requires an "affirmative vote of a majority of the members of the insured credit union who vote

on the proposal."  12 U.S.C. § 1785(b)(2)(B).
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The FCUA grants the NCUA significant authority over the conversion process for

federally-insured credit unions.  Specifically, while the FCUA provides that an insured credit

union may convert to a mutual savings bank "without the prior approval of the [NCUA] Board,

subject to the requirements and procedures set forth in the laws and regulations governing mutual

savings banks," 12 U.S.C. § 1785(b)(2)(A), the FCUA charges the NCUA with the

administration of the member vote of the charter conversion, which must then be verified by the

federal or state regulatory agency that would have jurisdiction over the institution after the

conversion.  12 U.S.C. § 1785(b)(2)(G)(ii).  The FCUA also expressly provides the NCUA with

the authority to disapprove the methods and procedures applicable to the member vote and to

order a new vote.  Id.  As stated in the statute: 

[i]f either the [NCUA] or [the] regulatory agency [that would have
jurisdiction over the institution after the conversion] disapproves of
the methods by which the member vote was taken or procedures
applicable to the member vote, the member vote shall be taken
again, as directed by the [NCUA] or the agency.  

Id. 

The FCUA also grants the NCUA broad discretion to promulgate rules related to charter

conversion.  The statute states, in relevant part: 

[T]he [NCUA] shall promulgate final rules applicable to charter
conversions described in this paragraph that are consistent with
rules promulgated by other financial regulators, including the
Office of Thrift Supervision and the Office of the Comptroller of
the Currency.  The rules required by this clause shall provide that
charter conversion by an insured credit union shall be subject to
regulation that is no more or less restrictive than that applicable to
charter conversions by other financial institutions.  

12 U.S.C. § 1785(b)(2)(G)(i).
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B. NCUA’s Regulatory Framework for Conversion of Insured Credit Unions to
Mutual Savings Banks

Pursuant to the above authority, NCUA has promulgated regulations setting out the

methods and procedures applicable to the member vote for such a conversion.  See 12 C.F.R.

Part 708a.  In adopting these regulations, the NCUA has been guided by two concerns: 

(1) "that members are entitled to make an informed decision on the conversion proposal," and 

(2) "that they should be protected against the potential for self-dealing by credit union

management and directors."  71 Fed. Reg. 36,946 (June 28, 2006).   As the NCUA explained: 

the conversion from a credit union charter to a bank charter is a
fundamental shift.  The decision to convert belongs to the
members.  To make this decision, the members must be fully
informed as to the reasons for the conversion and have time to
consider the advantages and disadvantages of conversion. 

71 Fed. Reg. 77,150 (December 22, 2006).  This need for members to be "fully informed" is

especially critical because under the FCUA, as amended by the CUMAA in 1998, approval of the

conversion only requires an affirmative vote of the majority of the members which voted on the

proposal, not a majority of all of its members.  12 U.S.C. § 1785(b)(2)(B).  The NCUA has,

therefore, continued to review its procedures.  Based on this review and suggestions made by

interested parties in its prior rulemakings, the NCUA has amended the regulations several times

in order to improve the information available to credit union members and boards of directors. 

See 63 Fed. Reg. 65,532 (November 27, 1998); 64 Fed. Reg. 28,733 (May 27, 1999); 69 Fed.

Reg. 8,548 (February 25, 2004); 70 Fed. Reg. 4,005 (January 28, 2005); 71 Fed. Reg. 77,150

(December 22, 2006).

The current regulatory scheme for a credit union that wishes to convert to a mutual
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savings bank requires the credit union to take, inter alia, the following steps:

# Prior to voting on a proposal for conversion, the board of directors of a credit union must

give advance notice to members of a conversion proposal and provide an opportunity for

its members to share their views with directors before the board adopts the proposal.  12

C.F.R. § 708a.3.

# If the board of directors approves the conversion, the credit union must provide its

members with written notice of its intent to convert, which has to adequately describe the

purpose and subject matter of the conversion and include certain disclosures; the notice

has to be submitted 90 days, 60 days, and 30 days before the date of the membership vote. 

Id. §§ 708a.4(a)-(c). 

# It must include in each of these written communications specific "boxed disclosures" set

forth in the regulations, although they may be modified with the prior consent of the

Regional Director and the appropriate state regulatory agency; the boxed disclosures must

be the only text on the front side of a single piece of paper and placed so that the member

will see the text after reading the credit union's cover letter but before reading any other

part of the member notice.  Id. § 708a.4(d). 

# The credit union must provide notice that a written ballot is included in the same

envelope as the 30 day notice.  Id. § 708a.4(b)(2).  The regulations also provide for a

format for the ballot to ensure that the member understands that a vote for the proposal

means the credit union will become a bank while a vote against the proposal means that

the credit union will remain a credit union.  Id. § 709a.4(b)(4).  

# Upon the request of a member, a credit union must disseminate information regarding the
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proposal from the requester to other members at the requester's expense.  Id. § 708a.4(f).

# A credit union must notify NCUA of its intent to convert during the 90-day period

preceding the date of the membership vote on the conversion and include a copy of its

member notice, ballot, and all other written materials the credit union provided or

intended to provide to its members in connection with the conversion.  Id. § 708a.5(a). 

# If it so chooses, the credit union may submit these materials to NCUA prior to the 90-day

period of the membership vote to allow NCUA to review the materials and make a

preliminary determination regarding the methods and procedures applicable to the

membership vote; if the NCUA disapproves of the procedures, it will notify the credit

union within 30 days, but, in any event, the prior submission by the credit union does not

relieve the credit union of its obligation to certify the results of the membership vote or

affect the right of the NCUA to disapprove the actual methods and procedures.  Id.         

§ 708a.5(b).

# The credit union must allow its members to vote on the proposal to convert in person at a

special meeting held on the date set for the vote or by written ballot filed by the members;

the vote must be by secret ballot and conducted by an independent entity.  Id. § 708a.6(c).

# The credit union must certify the results of the membership vote to NCUA within 10 days

after the vote is taken and certify that the notice, ballot and other written materials

provided to members were identical to those previously submitted during the 90-day

conversion period or provide copies of any new or revised materials and an explanation

of the reasons for the changes.  Id. § 708a.7.

The regulations further provide that NCUA will review the methods and procedures

Case 1:07-cv-00667-CMH-TRJ     Document 7      Filed 09/07/2007     Page 8 of 18



9

applicable to the membership vote.  Id. § 708a.8(a).  This review includes determining that "the

notice and other communications to members is accurate, not misleading, and timely" and that

"the membership vote was conducted in a fair and legal manner."  Id.  If NCUA disapproves the

vote, it may direct that a new vote be taken.  Id. § 708a.7(b).  In addition, the regulation provides

that the federal or state regulatory agency that will have jurisdiction over the financial institution

after conversion must verify the membership vote and may direct a new vote, if it disapproves of

the methods and procedures relating to the vote.  Id. § 708a.9.

ARGUMENT

I. PLAINTIFF'S CHALLENGES TO THE PRIOR VERSIONS OF THE
REGULATIONS SHOULD BE DISMISSED ON MOOTNESS GROUNDS

Article III of the Constitution limits the federal courts to the resolution of live "cases" and

"controversies." U.S. Const., art. III, § 2.  This limitation prohibits the court from considering a

claim "when the issues presented are no longer 'live' or the parties lack a legally cognizable

interest in the outcome."  Powell v. McCormack, 395 U.S. 486, 496 (1969).  As the Supreme

Court has recognized, where a defendant has amended its regulations, "the issue of the validity of

the old regulations is moot."  Princeton University v. Schmid, 455 U.S. 100, 103 (1982).  Accord

Gulf of Maine Fishermen's Alliance v. Daley, 292 F.3d 84, 88 (1st Cir. 2002); Disabled in Action

of Baltimore v. Bridwell, 820 F.2d 1219 (4th Cir. 1987) (table), 1987 WL 36137; National Res.

Def. Council, Inc. v. United States Nuclear Regulatory Comm'n, 680 F.2d 810, 813-15 (D.C. Cir.

1982); Center for Auto Safety v. Dole, 595 F. Supp. 98, 99-100 (D.D.C. 1984).  See also Phillips

v. McLaughlin, 854 F.2d 673, 677 (4th Cir. 1988) (new regulation superseding prior agency

interpretation moots challenge to that interpretation).
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In this case, CCUCO challenges not only the current regulations but also the prior

versions of the regulations.  Plaintiff's challenges to the 2004 and 2005 versions of the

regulations are moot because those regulations are no longer in effect.  They have been

superseded by the regulations issued by NCUA in 2006.  The new regulations substantially

amended the previous regulations.  For example, while the 2005 regulations also had required

"boxed disclosures," the 2006 rulemaking amended the 2005 provisions in several ways.  First,

the NCUA changed the disclosure language.  Compare 12 C.F.R. § 708a.4(e) (2005) with 12

C.F.R. § 708a.4(d)(1) (2007).  Second, the NCUA changed the requirements regarding when the

boxed disclosures must be included in communications.  While the 2005 regulations required

that the boxed disclosures be contained "with each written communication [the credit union]

sends to its members," 12 C.F.R. § 708a.4(e) (2005), the current regulations only require that the

disclosures be delivered with the 90-, 60-, and 30-day member notices.  12 C.F.R. § 708a.4(d)(1)

(2007).  Third, the NCUA modified the requirements on the format and placement of the notices. 

Instead of requiring a particular font size and format for the disclosure, 12 C.F.R. § 708.4(e)

(2005), the current regulations focus on placement of the boxed disclosure in the notice. 12

C.F.R. § 708a.4(d)(2) (2007).  Thus, any claims raised by plaintiffs regarding the earlier version

of "boxed disclosures" are moot because those provisions are superseded by the current

regulations. 

Similarly, the 2006 rulemaking changed the requirements for providing a written ballot. 

Under the prior regulations, a ballot was required to be provided not less than 30 days before the

date of the vote.  12 C.F.R. § 708a.4(b) (2005).  Under the new regulations, the ballot may be

sent only with the 30-day notice.  12 C.F.R. § 708a.4(b)(2) (2007).  The new regulations also

Case 1:07-cv-00667-CMH-TRJ     Document 7      Filed 09/07/2007     Page 10 of 18



 The notice of the proposed rulemaking for the amended regulations was not limited to4

particular provisions of 12 C.F.R. Part 708a.  See 71 Fed. Reg. 36946 (June 28, 2006).  Instead, it
set forth all of the provisions in their entirety.  Id. at 36961-36966.  Even where the new
regulations retained some of the language of the prior provisions, the provisions were
reorganized and renumbered.  For example, the provision requiring the vote to be held at a
special meeting or by written ballot, which was formerly at 12 C.F.R. § 708a.4(a) (2005), is now
at 12 C.F.R. § 708a.6(c) (2007).  Similarly, the paragraphs dealing with certification of the vote
on conversion proposal, NCUA oversight, other regulatory oversight, completion of the
conversion, limits on compensation for officials and voting guidelines were renumbered from 12
C.F.R. §§ 708a.6 - 708a.11 (2005) to 12 C.F.R. §§ 708a.7 - 708a.11 and 708a.13 (2007). 
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added provisions on the format of the ballot to ensure that the members understood the ballot.  12

C.F.R. § 708a.4(b)(4) (2007).  The new regulations also added provisions (1) requiring a

converting credit union to give advance notice to members that its board intends to vote on a

conversion proposal, 12 C.F.R. § 708a.3(a) (2007); (2) establishing a method for credit union

members to share information with other credit union members, id. § 708a.4(f); and (3)

modifying the voting guidelines to include information on the use of voting incentives such as

raffles, id. § 708a. 13(d).   CCUCO's challenge to the validity of the prior versions of the4

regulations are, therefore, moot because they have been superseded by the new regulations.

II. PLAINTIFF LACKS STANDING TO CHALLENGE THE REGULATIONS

 Article III's requirement of a live "case or controversy" also prohibits a court from

considering an issue that a party has no standing to raise.  Lujan v. Defenders of Wildlife, 504

U.S. 555, 559-60 (1992); Diamond v. Charles, 476 U.S. 54, 61-62 (1986); Allen v. Wright, 468

U.S. 737, 750 (1984).  To meet this standing requirement when, as here, a plaintiff is an

organization that is suing on behalf of its members, the plaintiff must show that (1) its members

would otherwise have standing to sue individually; (2) the interests at stake are germane to the

group’s purpose; and (3) neither the claim made nor the relief requested requires the participation
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of individual members in the suit.  Friends for Ferrell Parkway LLC v. Stasko, 282 F.3d 325, 320

(4th Cir. 2002) (citing Friends of the Earth, Inc. v. Laidlaw Envtl. Servs. (TOC), Inc., 528 U.S.

167, 181 (2000))

In order to show that its members would have standing to sue as individuals, a plaintiff 

must show that: (1) its members have suffered an injury in fact; (2) the asserted injury in fact is

fairly traceable to, or caused by, the challenged action of the defendant; and (3) it is likely rather

than merely conjectural that the asserted injury will be redressed by a decision in the plaintiff’s

favor.  See, e.g., Lujan v. Defenders of Wildlife, 504 U.S. 555, 560 (1992); Allen, 468 U.S. at

751; Taubman Realty Group Ltd. v. Mineta, 320 F.3d 475, 480 (4th Cir. 2003).  The plaintiff

bears the burden of establishing standing through allegations that are capable of withstanding

careful judicial examination. See FW/PBS, Inc. v. City of Dallas, 493 U.S. 215, 231 (1990);

Allen, 468 U.S. at 752; Friends for Ferrell Parkway, LLC v. Stasko, 282 F.3d at 320.

To meet the injury in fact requirement, a plaintiff's injury must be "concrete and

particularized,” and “actual or imminent, not conjectural or hypothetical."  Lujan, 504 U.S. at

560 (internal quotation marks omitted); see also Allen, 468 U.S. at 751 (requiring "distinct and

palpable" injury).  Accordingly, the Supreme Court has "repeatedly held that an asserted right to

have the Government act in accordance with law is not sufficient, standing alone, to confer

jurisdiction on a federal court."  Allen, 468 U.S. at 754; Valley Forge Christian College v.

Americans United for Separation of Church & State, 454 U.S. 464, 483 (1982) ("[A]ssertion of a

right to a particular kind of Government conduct, which the Government has violated by acting

differently, cannot alone satisfy the requirements of Art. III without draining those requirements

of meaning.").  Instead, "'[t]he party who invokes the power [of judicial review] must be able to
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show not only that the statute is invalid but that he has sustained or is immediately in danger of

sustaining some direct injury as the result of its enforcement, and not merely that he suffers in

some indefinite way in common with people generally.'"  Lujan, 504 U.S. at 574 (emphasis

added) (quoting Melon, 262 U.S. 447, 488-89 (1923)).   

In Lujan, the Supreme Court found that environmental groups lacked standing to

challenge Department of Interior's regulations regarding endangered species.  Two members of

the plaintiff organization submitted declarations alleging that they had traveled to Sri Lanka and

intended "some day" to return and hope to see endangered species such an elephant and leopard.  

504 U.S. at 563-64.  The Supreme Court held that "[s]uch 'some day' intentions – without any

description of concrete plans, or indeed even specifications of when the some day will be – do

not support a finding of 'actual or imminent' injury that our cases require."  Id. at 564.  As the

Court explained, '[a]lthough 'imminence' is concededly a somewhat elastic concept, it cannot be

stretched beyond its purpose, which is to insure that the alleged injury is not too speculative for

Article III purposes  – that the injury is 'certainly impending.'" Id. 564 n.2 (quoting Whitmore v.

Arkansas, 495 U.S. 149, 158 (1990)).  The Court found that "imminence" had been "stretched

beyond the breaking point" when as in that case, "the plaintiff alleges only an injury at some

indefinite future time, and the acts necessary to make the injury happen are at least partly within

the plaintiff's own control."  Id.  The Supreme Court warned that in such circumstances, courts

must insist "that the injury proceed with a high degree of immediacy, so as to reduce the

possibility of deciding a case in which no injury would have occurred at all."  Id.  Accord Animal

Legal Defense Fund, Inc. v. Espy, 23 F.3d 496, 500 (D.C. Cir. 1994) (claim by psychobiologist

that she will be required to engage in further animal research "at some undefined future time"
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  Cf. Bell Atlantic Corp. v. Twombly, __ U.S. __, 127 S.Ct. 1955, 1974 (2007) ("[W]e5

do not require heightened fact pleading of specifics, but only enough facts to state a claim of
relief that is plausible on its face.  Because the plaintiffs here have not nudged their claims across
the line from conceivable to plausible, their complaint must be dismissed").
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lacks standing to challenge regulations dealing with animal research).  

In this case, like the plaintiff in Lujan, CCUCO has not made the required showing that

any of its members are immediately in danger of sustaining any direct injury as a result of the

challenged regulations.  While CCUCO alleges that challenged regulations "have made charter

conversions more expensive to undertake and more difficult to complete" (Complaint, ¶ 21), it

does not allege that any of its members have any immediate plans to convert to a mutual savings

bank or that the regulations would prevent them from doing so.  Instead, CCUCO simply alleges

that "[i]ts membership consists of federally-insured credit unions that seek to preserve charter

choice for credit unions under reasonable rules and at a reasonable cost."  Id. at ¶ 5.  In short,

CCUCO's credit union members are similar to the members of the environmental groups in

Lujan.   Just as the plaintiffs in Lujan sought to preserve their "options" to someday travel to see

endangered species, the credit union members of CCUCO seek, in some vague and undefined

way, to preserve their charter options.  In fact, CCUCO's allegations are even weaker than they

were in Lujan because CCUCO does not even allege that any of its credit union members in fact

have any "some day" plans to convert to a mutual savings bank. 

Moreover, even if CCUCO could show that one of its members has an imminent plan to

convert, it has still not made the requisite showing of injury.   While CCUCO makes a5

generalized allegation that the challenged regulations "have made charter conversions more

expensive to undertake and more difficult to complete" (Complaint, ¶ 21), it has not alleged any
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 The allegation that the disclosures are "inaccurate" and "prejudicial" are plaintiff's6

conclusions, not "facts."  While courts must accept all precisely worded factual allegations as
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facts purporting to demonstrate this injury or linking this alleged injury to any particular aspect of

the regulations.  Such alleged injury is not readily apparent from the regulations.  For example,

while 12 C.F.R. § 708a.4(b)(4) sets forth a format for the ballot, this requirement does not

impose any additional cost on the credit union since there is no dispute that a member must be

provided a ballot.  It is also hard to understand how this requirement can make the conversion

more difficult to complete since the provision is merely designed to ensure that the members

understand the vote.  

Similarly, while the new regulations set forth a procedure for members to communicate

their views to other members, 12 C.F.R. § 708a.4(f), this requirement does not impose any

substantial cost to the credit union itself.  The regulation requires that the member requesting to

send material to other members "to reimburse the credit union for the reasonable expenses,

excluding overhead, of mailing or e-mailing the materials and also provides the credit union with

an appropriate advance payment."  12 C.F.R. § 708a.4(f)(1)(iv).  It is also not clear how this

provision makes conversion more difficult because this provision for member-to-member

communication is a neutral requirement: a member can send a communication favoring or

opposing the conversion.  

Likewise, while CCUCO alleges that the "boxed disclosures" contain "highly prejudicial

and inaccurate information" (Complaint, ¶ 16), it does not identify, in terms of specific facts,

what statements in the boxed disclosure are inaccurate or prejudicial.   Furthermore, the "boxed6
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disclosures" do not impose any additional cost on the credit union because the regulations require

that the disclosure be made in the 30-, 60- and 90-day communications which the credit union is

already required by statute to send to its members, 12 U.S.C. § 1785(b)(2)(c).  12 C.F.R. 

§ 708a.4(d).  In short, CCUCO has simply made a generalized claim that the regulations make

conversion more expensive and difficult without alleging any facts to support that generalized

allegation or show how the regulations harm one of its members.  Cf. Bell Atlantic Corp. v.

Twombly, 127 S.Ct. at 1974.      

Accordingly, because CCUCO has not made the necessary showing for this fundamental 

criterion for standing – an immediate and direct injury to itself or one of its members --

CCUCO's complaint should be dismissed for lack of jurisdiction.

CONCLUSION

For the above stated reasons, this Court should dismiss the complaint pursuant to Fed. R.

Civ. P. 12(b)(1) for lack of jurisdiction.

Respectfully submitted,

PETER D. KEISLER
Assistant Attorney General

CHUCK ROSENBERG
United States Attorney

          /s/                                  
LAUREN A. WETZLER
Assistant United States Attorney
2100 Jamieson Avenue
Alexandria, Virginia 22314
Tel: (703) 299-3752
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Fax: (703) 299-3983
Email: lauren.wetzler@usdoj.gov

 s/Marcia K. Sowles                   
ARTHUR R. GOLDBERG
MARCIA K. SOWLES
Department of Justice
Civil Division
Federal Programs Branch
P.O. Box 883
Washington, DC  20530
Tel: (202) 514-4960
Fax: (202) 514-8470
Email: marcia.sowles@usdoj.gov

Attorneys for Defendant
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CERTIFICATE OF SERVICE

I hereby certify that on September 7, 2007, I electronically filed the foregoing with

the Clerk of Court using the CM/ECF system, which will send a notification of such filing (NEF)

to the following:

Dennis M. Hart 
1301 Pennsylvania Ave, NW 
Suite 500 
Washington, DC 20004-1701 
dhart@butera-andrews.com 

__/s/_______________________                           
Lauren A. Wetzler
Assistant United States Attorney
Justin W. Williams United States Attorney’s Building
2100 Jamieson Avenue
Alexandria, Virginia 22314
Tel: (703) 299-3752
Fax: (703) 299-3983
Lauren.Wetzler@usdoj.gov

Counsel for Defendant
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OFFICE OF THE CIRCUIT MEDIATOR 
UNITED STATES COURT OF APPEALS 

FOR THE FOURTH CIRCUIT 

  
WILLIAM T. HOWELL  

CHIEF CIRCUIT 
MEDIATOR  

242 Overhill Drive 
Walterboro, SC 29488  

(843) 782-5544 
FAX (843) 782-5577 

THOMAS F. BALL III  
SENIOR CIRCUIT 

MEDIATOR 
17 Brassie Terrace 

Palmyra, VA 22963  
(434) 589-1480 

FAX (434) 589-1381

DONNA S. KUNIHOLM 
SENIOR RESIDENT CIRCUIT 

MEDIATOR 
323 East Chapel Hill Street., Room 208B 

Durham, NC 27701  
(919) 489-5196 

FAX (919) 489-5343 

FRANK C. LANEY
CIRCUIT 

MEDIATOR 
409 Accolade Drive

Cary, NC 27513  
(919) 469-2853 

FAX (919) 469-5278
 

February 20, 2008 
  

Re: 08-1115, Coalition for Credit Union Cha v. National Credit 
Union Administ 

NOTICE OF SCHEDULED MEDIATION  

Dear Counsel:  
  
 Pursuant to Local Rule 33, a mediation conference has been 
scheduled in this case. For everyone's convenience, it will be 
conducted by TELEPHONE on March 6, 2008, at 9:00 am EASTERN 
TIME. The Circuit Mediator will initiate the call. It is the 
policy of this office that cell phones may not be used in this 
conference. 
  
 There are several purposes for this conference: to prevent 
unnecessary motions or delay by attempting to resolve any 
procedural problems in the case, to identify and clarify the 
main issues being raised in the appeal, and to explore any 
possibilities there may be for settlement. All counsel are 
expected to discuss settlement with their clients and then 
attend the conference with authority to initiate and respond to 
settlement proposals. 
  
 Counsel addressed below are understood to be the lawyers 
with primary responsibility for this case and are required to 
participate. If: (1) any counsel listed below do not need to 
participate; or (2) additional or different counsel are 
necessary or beneficial for this conference; or (3) if this date 
presents an unavoidable conflict with a previously scheduled 
court appearance, please contact the undersigned Circuit 
Mediator immediately by telephone. 
  
 If this is an appeal from an administrative agency 
determination requiring an administrative record to be filed, 



and if any party would like its due date extended, please 
contact the undersigned Circuit Mediator.  
  

Sincerely, 
  

Frank C. Laney 
Circuit Mediator 

Frank_Laney@ca4.uscourts.gov 
Copies: Dennis M. Hart  

Mark Bernard Stern
  
  



 
 

United States Court of Appeals for the Fourth Circuit 
About Pre-Argument Mediations 

Pre-argument mediations are scheduled by the Court with counsel 
for all parties in many civil appeals. They are conducted by 
experienced and specially trained Circuit Mediators. Although 
significant attention may be given to procedural questions and 
problems raised by counsel in a case, the primary purpose of the 
mediation is to offer participants a confidential, risk free 
opportunity to candidly evaluate their case with an informed 
neutral and to explore possibilities for voluntary disposition 
of the appeal. 

Case Selection 
Cases are selected for pre-argument mediations in several ways. 
Most are selected by the mediation program from the pool of all 
fully counseled civil appeals. Excepted from the screening 
process are prisoner, habeas corpus and some agency cases. Cases 
may be scheduled for a mediated conference at the request of one 
or more of the parties. Such requests are kept confidential by 
the Court but need not be by the requesting party. Requests for 
a mediation are usually allowed in any fully counseled civil 
appeal. Cases occasionally are referred by hearing panels for 
mediation just before or after oral argument. 

Mediation Scheduling & Format 
Nearly all pre-argument mediations are scheduled before 
submission of briefs and calendaring for oral argument. Written 
notice from the Court is mailed to each party’s representative 
in advance of the mediation date. Most mediations are by 
telephone with the Court initiating the calls. However, if 
convenient and beneficial, mediations may be in person. 

Most mediations begin with the mediator briefly explaining the 
mediation process. The focus of discussion usually moves fairly 
quickly to explication of the issues on appeal. The purpose of 
this discussion is not to decide the case or reach conclusions 
about the issues, but to understand what the issues are and to 
evaluate the risks on appeal. The mediator will also inquire as 
to any procedural questions or problems counsel might have that 
could be resolved by agreement. These might include questions 
about the joint appendix or the need for a specially tailored 
briefing schedule.  

Initial mediations typically last an hour and sometimes longer. 
In many cases, the discussions go no further. Often, proposals 



are generated that require further review so follow-up 
discussions may continue for days or weeks or longer. If 
negotiations continue productively and all parties and the 
Circuit Mediator agree, briefing may be postponed for a 
reasonable time until negotiations are completed. Follow-up 
telephone or in-person mediations may be scheduled, with or 
without clients, as necessary, to fully pursue all chances for 
negotiated settlements. 

What Participants Can Expect 
Generally, participants can expect the Circuit Mediator to 
facilitate or lead a thoughtful and sometimes detailed 
exploration of the case. The extent of the mediator’s 
preparation will vary with the amount of information available 
at the time of the mediation. Usually the Circuit Mediator will 
have read the district court's opinion as well as the docketing 
statement. The Circuit Mediator will inquire about settlement 
and will probe for each party's interests if they are not 
immediately evident, often in private caucuses with each party. 
Every effort will be made to generate offers and counter-offers 
until the parties either settle or know the case cannot be 
settled and by how much it cannot be settled. Mediations are 
relatively informal. They are, however, official proceedings of 
the Court. 

What the Court Expects 
The Court attempts to identify lead counsel for all parties when 
scheduling mediations. This is not always possible so those 
notified of the mediation conference are asked to advise the 
Court in advance of the mediation if other counsel will be 
attending. Considerable time and effort is expended in preparing 
for and participating in these mediations , and attitudes and 
perceptions of participants frequently change in the process. 
Experience shows that this time and effort may be wasted and 
opportunities for settlement lost when the lawyers attending the 
mediation are not the lawyers on whose judgment the client will 
primarily rely when making decisions. The perceived tactical 
advantage of sending to the mediation an attorney with limited 
knowledge or authority is more than offset by the lost 
opportunity to influence or be influenced by this informed 
evaluation and settlement discussion. Thus, lead counsel are 
asked to come prepared to articulate their view of the merits of 
the case as well as their clients' interests and needs.  

While counsel are to have authority to make and respond to 
offers, the Circuit Mediators do not necessarily expect counsel 
to have absolute settlement authority. Our experience is that in 
most cases there is more movement from prior settlement 
positions than anyone expected, requiring further consultation 



with clients. Thus, counsel may wish to have clients present, or 
available by phone, at the time of the mediation. Clients are 
not required to be present at most initial mediations. 

Mandatory Participation - Voluntary Settlement 
Fourth Circuit Rule 33 requires the participation of all parties 
in scheduled mediations, usually through their counsel. 
Sometimes the purposes of the mediation cannot be achieved 
without the involvement of individuals or groups who are not 
parties to the appeal; such parties may be invited to 
participate. No actions affecting the interests of any party or 
the case on its merits, however, will be taken without the 
consent of all parties. 

Confidentiality 
By rule, nothing said in any mediation by the participants, 
including the Circuit Mediator, may be disclosed to anyone in 
the Fourth Circuit Court or any other court that might ever deal 
with the case. Disclosure is also prohibited to any person 
outside those participating directly or indirectly in the 
mediation process. This applies in all cases, including ones 
referred for mediation by the Court. This court rule does not 
apply to any settlement agreements. However, this in no way 
prohibits the parties from separately contracting that the terms 
of their agreement shall remain confidential.  
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